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AWARD

Thismatter arisesfrom the Hedth & Safety Plan (*the Plan”) between the parties.
The union contends that the company has violated Article 1(b) and Article 3(a) and F(i)
through (xii) of the Plan. The union further contendsthet, by acting asit did, the company
violated theCanada Labour Code, Part |1, s. 135 and theregul ations, standards, codes of

practice, and guidelines formulated under the Code.

The conduct complained of isthe company’ sdecison to dter the operation of the
Mechanica Hedth & Safety Committee at its Gordon Y ard in Moncton, New Brunswick
(“the Committee’), without the agreement of the union. The company has substantialy
discontinued the Committee, and put in its place an Inter Functional Hedth & Sefety
Committee (“the Inter Functiond Committeg’). Thelnter Functiona Committee represents
management and al functiona groups of employeesat thelocation. Theunion’s Shopcraft

group has two representatives assigned to the Inter Functional Committee.

The union says the company cannot unilateraly discontinue the Committee. The

company does not dispute it has done o, but contends, among other things, that it is
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entitled to do so, and it makes sense, from a health and safety perspective, to have done

SO.
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The company raises a preliminary, timeiness objection to the grievance. The
company says the union has failed to progress the dispute within the mandatory timelimits
contained inthe Plan. Thetimelinessobjection by the company isbased on the (spparently
incorrect) assumption that the last meeting of the Committee was held on February 13,
2003. The union’ s complaint wasfiled on February 6, 2004, which (tresting February 13,
2003 asthe sart date) suggestsit issgnificantly out of thetime limits prescribed in Article

31 of the Plan.

Theunion produced Minutes of the Committee' smeeting on December 17, 2003.
In those Minutes the announcement was made that the Committee would meet once every
quarter “instead of the past practice of every month”. This announcement ultimately gave

rise to the union’s complaint.
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The union and its Atlantic Region Vice-President, Earl Garland, learnt of the
amended Committee meeting schedule on January 13, 2004. He sought a meeting with
Norman Gagnon, the employer’ s Operations Superintendent of the Atlantic Region, at his
earliest convenience. They met on January 29, 2004. At the meeting Mr. Gagnon
confirmed the Committee would meet quarterly. Mr. Garland advised him the union found
this unacceptable and that hewould befiling acomplant onthematter. The complaint was

filed on February 6, 2004.

Although the change in the meeting schedule of the Committee was announced to
the Committee on December 17, 2003, the dispute arose on January 29, 2004. The
complaint was filed rdaively soon theregfter, and within the time limit of 21 days

prescribed in Article 31 of the Plan. In the circumstances the complaint istimely.

kkkk*k

The substance of the union’s complaint isthat, by refusing to hold regular monthly
mesetings of the Committee, the company has violated its obligations under the Plan and

under the Canada Labour Code.



The company does not dispute that it has decided that monthly meetings of the
Committee are not necessary. This is because it has established the Inter Functiona
Committeewhich, it says, more appropriately addresses hedlth and safety issuesat Gordon

Y ard in Moncton.

Article 3 of the Plan concerns Hedlth and Safety Committees. Theunionrdieson

Article 3(a), which reads:

The company and the union agree to establish and maintain the local Health and
Safety Committees in accordance with the Canada Labour Code, Part 11, its

regulations, standards, codes of practice and guidelines.

The company acceptsthe union’ scontention that the Committeewasin exigencein
Moncton when the Plan was signed. The union says that the company is obliged to

maintain this committee under Article 3(a).

Article 3(f)(vii) reads as follows:

f. Without limiting the generality of the foregoing, the Committee will:



Vii. Hold regular meetings, at least once per month, or more frequently if agreed

locally, for the review of:

(D] reports of current accidents, industrial diseases, and other relevant
incidents, their causes and means of prevention,

)] remedial action taken or required by the reports of investigations or
inspections, or

3 any other matters pertinent to health and safety as per the Canada
Labour Code Part 11,

The union says the provison of the Plan is clear. Unless otherwise agreed,
mesetings of the Committee must be at least monthly. The union dso rdies upon the
provisonsof s. 135 of theCanada Labour Code Part |1, which concern the establishment
and functioning of health and safety committees, and the provisionsof s. 135.1 of theCode,
which describe the gppointment of membersto hedth and safety committees. Hedlth and

safety committees must meet a least nine times ayear under the Code.

Theunion relies aso on adocument concluded on June 29, 1997, entitled “ Terms
of reference for Inter-Functiond Safety & Hedth Committees involving Mechanica
Department Safety & Health Committees’. The pertinent portions of the document arethe

following:



Workplace Mechanica Department Safety and Health Committee: will be
recognized as the official legidative committee with the full powers of Part |1
of the Canada Labour Code and the prescribed regulations, as well as the
“Regulations For The Safety and Health Committees And Representatives’.

Inter-Functional Safety and Health Committee: Committee comprised of
representatives from the various functions working in agiven area, which may
be in addition to the Workplace Mechanical Department Safety and Health
Committee. That Committee’'s mandate is to support the Workplace
Mechanical Department Safety and Health Committee(s) on matters which may

impact more than one Function in a given area.

The Inter-Functional Safety and Health Committee(s) will not exercise any
powers or be an authority over the Workplace Mechanical Department Safety
and Health Committee(s).

Any modifications to these Terms of Reference will be done through the

Workplace Mechanical Department Master Joint Health and Safety Committea

In the union’s submission, the Inter Functiond Committee was crested to
compliment, or supplement, the Committee, not to replace it. As between the two
committees, the Committee has primacy over the Inter Functiond Committeeand theterms

of reference of the Committee cannot be atered without the joint agreement of the parties.
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The company disputes the union’s reliance on the Terms of Reference for Inter-
Functiond Safety & Hedth Committeesinvolving Mechanica Department Safety & Hedlth
Committees. It saysthat document was novated (superseded and effectively cancelled) by
thePan. It arguesthat agreements and understandings concerning hedlth and safety which
existed prior to the conclusion of the Plan and which were not expresdy incorporated into

the Plan, have ceased to be effective.

The company maintains that health and safety committees have been restructured
over the past several yearsto better reflect its current organization, as well asto expedite
communication and decison-making. The company has discontinued “function specific”
hedth and safety committees, in favour of inter functiond committees. The company says
the change has been occasioned by shop consolidations and rationdization initiatives. It
clamsthat aseparate M echanicd health and safety committeein Moncton was gppropriate
when therewere some two hundred Shopcraft employees, severd yearsago. However the
Mechanical workforce complement is now just 42 employees, and a separate health and
safety committee is not necessary. The Inter Functiona Committee more coherently
addresses any hedlth and safety issues affecting Shopcraft and other employees at the

Gordon Yard in Moncton. The company contends that the Shopcraft employees are
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entitled to one representative on the Inter Functiond Committee under Part |1 of the
Canada Labour Code, but they havetwo representatives. The company suggeststhet, by
exceeding its obligations with respect to health and safety representation by the union, itis
not in violaion of the Plan or theCode. The company arguesthe Committee wasan extra
committee, not specificaly required under the Plan or theCode, and that thereforeit hasno
contractud obligation to maintain the Committee. It therefore deniesany breach of theHan

or the Code.

An inter-functional committee may well more effectively and consstently address
hedlth and safety at the Gordon Y ard. But that isnot my inquiry. My inquiry iswhether the
company has breach the Plan and/or the Canada Labour Code. The company says it
complieswith the Plan and the Code because the Inter Functional Committee performsthe
function, and meets with the frequency, the Committee once did. The union says the

company cannot unilaterdly make this subdtitution.

The structures established in the Plan are joint structures. They cannot be
unilaterally dispensed with. The*locd Hedlth and Safety Committeg” referred toin Article

3(a) of the Plan is the Mechanical Hedth & Safety Committee, not the Inter Functiona
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Committee. The company isnot authorized under the Plan to makeaunilateral substitution
of the Committee, as it has purported to do. It is obliged under Article 3(vii) to hold

mestings of the Committee at least once per month.

In the result, | find the company has breached the Plan by declaring that the
Committee will meet less frequently than monthly, without the union’s agreement. Given
this conclusion, it is not necessary for me to consder the gpplication of the Canada
Labour Code to thiscomplaint. The company isdirected to restore the monthly meetings

of the Committee until such time as the parties agree to vary this practice.

Dated a Toronto on Jduly 5, 2004.

A WML

L

Christopher J. Albertyn

Adjudicator



