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IN THE MATTER OF AN ARBITRATION

BETWEEN: CANADIAN NATIONAL RAILWAY
COMPANY

AND NATIONAL AUTOMOBILE. AEROSPACE,
TRANSPORTATION AND GENERAL
WORKERS UNION OF CANADA,

LOCAL 100

Al\ﬁD IN THE MATTER OF SEVERAL GRIEVANCES OF I. FERRARO

ARBITRATOR: JR.W. Weatherill

A hearing in this matter was held at Toronto on June 21 and June 22, 2010.

for the union.
8. Brudames and F. O'Neill, for the company.

! AWARD

The Joint Statement of Issue In thig matter is as follows;

OnApril 5, 2005, Car Mechanie Helper John Farraro sustainad

a workplace injury which resulted in a requirement for a
, workplace accommadation. The union filed a number of
( grievances contending that Mr. Ferraro has not been properly
accommodated pursuant to Rules 17, 23, 27.4 and 43.1(a) of
Agreement # 12, the Canadian Human Rights Act and the
Employment Equity Act.
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Ev/y

- June 13, 2005

- July 29, 2005

- OQOctober 23, 2005

- December 23, 2005
- December 7, 2006
- January 4, 2007

- Marech 10, 2009

~ April 24, 2009

The Union requests that grievances be upheld and that the
parties meet pursuant to Rule 17 to facilitate the return to work
of Mr. Ferraro in a suitable position within CN Rail, Further,

the Union Is requesting that the grievor be made whole and that
compensatory damages be awarded to reflect the serlousness of
the discrimination and harassment endured by the grievor at the

hands of the Company.

The Union also contends that the Letter to File issued on
October 22, 2004 amounted to a discipline letter and as such
Mr, Ferraro was not qfforded the contractual rights outlined in
Rule 27 to Notice, Fair and Impartial Investigation and Union
representation. The Union requests that the Letter to File
placed in M. Ferraro's file be remaved from all Company
records.

The Company disagrees with the Union’s contention and has
declined the Unlon’s grievances.

I shall deal first with the “Letter to File” of October 22, 2004, referred to in the
Join} Statement. On November 22, 2004, the union filed a step one grievance with

the gompany over the issue of “the attached letter of discipline”, which was sent to the
grieyor on October 22, 2004, At the hearing, the union sought an order of production
of the letter by the company. The company advised that there was no such letter in
its fjossession, and that there was no reference to such a letter in the grievor’s
discipline record. Later, at the commencement of argurment, the company argued that
the matter had not been properly referred to arbitration, and so was not properly
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before me. This objection, which might have had merit if raised in a timely fashion,
doei not appear to have been raised until the beginning of the company’s argument
at the hearing. The matter ig referred to in the Joint Statement of Issue, without any
reference to a question of arbitrability. In my vicw, this objection must be taken to
have been waived, and I consider that the question of the “letter of discipline” is

properly before me.

It i3 the company’s position that the letter is not one of discipline, but is a
“coaching letter”, and in my view, that position is correct. The letter (which does
appear in the union’s book of exhibits) states that the grievor’s absenteeism was at
21.64%, in excess of the industry standard, and was unacceptable. The company
advised the grievor that it expected immediate improvement, and that his attendance

would be monitored. There is nothing in the material before me to indicate that the
letter should be read as a disciplinary measure, and nothing to suggest that it ever
appeared in the grievor's discipline record. It is natural for an employer to be
cong¢erned about a bad attendance record, and perfectly proper for it to bring that
congern to an employes’s attention, and to counsel him or her in that regard, To do
simply that, however, is not to impose any sort of formal discipline, and I cannot find
that| any was imposed in this case. Accordingly, this first grisvance must be
dismissed.

| The union argued that the letter referred to above was the beginning of a
gystématic pattern of discrimination and harassment, I shall return to the questions
of discrimination and harassment later in this award, but as far as the “coaching” letter
Is concerned, nothing in the material before me supports the conclusion that the
grie%r’s attendance record was not a proper cause of concern, or that he was

somehow singled out for counseling from among other employees whose records
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might also have been a cause for concern.

R

The grievor, who was hired by the company on September 12, 1978, worked
¢ Oshawa Facility as Car Mechenic Helper at the material times, On April 5,
, the grievor fell backwards while attempting to open the doors of a reil car, and

at
200
sustained injuries to his back and neck. As a result of the accident, the grievor was
off
which included no lifting of over ten pounds, no bending of neck or back and no
climbing. It was at first expected that these restrictions would be in sffect for about

-

—ff 1R

ork for a brief period, and when he returned, was subject to certain limitations,

one 'month, but it became apparent that they would continue, and further
acchmodation became necessary,

| On June 13, 2005, the first of the grievances arising out of the grievor's
accident of April 5 was filed. It alleged a violation of Rule 43.1(a) and “any other
ruleg that might apply”. Rule 43.1(a) is as follows:

1t Is agreed by the Company and the Union that there shall be
no discrimination or harassment towards an emplayae based on
the employee’s age, marital status, race, colour, national or
ethnic origin, political or religious gffiliation, sex, family status,
pregnancy, disability, union membership, sexual orientation, or
conviction for which a pardon has been granted,

: The union referred to various incidents in support of its claim. One was that
the dompany appears to have investigated the accident of April 5* three times, twice
(one|being a re-enactment) on April 6 and once on April 9. While that may be
sugﬁesﬁve (although not very probative) of a certain scepticism on the part of the
company, it does not in itself amount to haragsment or discrimination against the

grievor. Another was that the grievor was required, as part of his modified duties, to
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lift chocks weighing more that the limit of ten pounds which had been imposed. In
fact, when it was determined that some of the chocks weighed 13.2 pounds, the
grievor was at once instructed not to lift them. A more serious complaint, in my view,
is that on May 6, 2005, the grievor received a letter from his supervisor advising him
to report to day shift on May 9 to complete his modified duties. The grievor had
worked the night shift for some time, and it was important to him to continue to do
80, §ince otherwise he would have to make child care arrangements. While a change
of
suc

ift might in some cases be part of an appropriate accommodation arrangement,
arrangements are, in general, to be agreed on, and there was no such agreement
is case. Rule 17 of the collective agreement (which is consistent with the
sions of Part V of the Workplace Sqfety and Insurance Act) provides in Rule

in
pro

17.1 as follows:

- Employees who have given long and faithful service in the
employ of the company and who have become unable to handle
heavy work to advantage will be given preference of such light
work in their line as they are able to handle (subject to pension
regulation age limits) as mutually agreed between the proper
officer of the Company and the respective Regional Vice-
President. Neither party shall unreasonably withhold their
agreement,

In my view, the unilateral change of shift in these circurnstances was in

violation of this Rule. (Some time later, because of declining business at Oshawa, the
nigtrt shift was abolished. The grievor could not reasonably expect to be assigned
night shift duties after that.) Atthetime, however, the grievor was adversely affected
by the change, which is not justified on the material before me. This grievance will
accc}rdingly be allowed in part.

By way of relief, the union requested payment of lost shift differentials,
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payment for three days’ lost wages, payment of ten thousand dollars on account of

disqrimination and harassment and a requirement that all management involved take
a refresher course in human rights legislation. The payment of damages and the
giving of special directions in cases where there are findings of discrimination and
harassment are matters to which I shall turn at the end of this award. The matter of
the claim for lost wages may be briefly dealt with at this point. The grievor was
absent for three days, it is claimed, “due to management’s decision to violate
restrictions placed on him by his Doctor”, This would appear to be a reference to the
task of sorting chocks. As soon as it was realized that some of the chocks exceeded
the weight limit, the grievor was directed not to lift those chocks, which would seem
to be easily identifiable. It cannot be said that the company deliberately sought to
violate the medical restrictions. Rather, the company sought to comply with them.
There is no merit in this aspect of the grievance,

The next grievance referred to in the Joint Statement is that of July 29, 2005.
This grievance also refers to Rule 43, and specifically alleges that the company “has
demonstrated discrimination and harassment against [the grievor] in its treatment of
him on July 20, 2005. On that day the grievor, who was still subject to work
resti—ictions (and has been at all times up to the present), was directed to “watch out
for frains” while en gineering employees were doing some track repairs at the Oshawa

air Facility, It would appear that this work would come under the scope of
another collective agreement. That raises a question that will be dealt with later in
thislaward, but it was not the thrust of this particular grievance. While it does not
sceﬁn to be doubted that the grievor was physically capable of performing this work -
providing what is known as “red flag” protection to employees working on tracks -
it i.ntolved a knowledge of rules with which the grievor could not be expected to be
familiar, although he would, as an employee in the Mechanical Department, have
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knowledge of the “blue flag” rules, involving the locking-out of tracks being worked
on by employees. These rules are of the highest importance, vital to the safety of
employees working on tracks. On July 20 the grievor, quits rightly, questioned the
progedures he was being asked to perform. The company appears to have considered
that|a refisal to work, but it was not. The grievor was called immediately to an

@

investigation”, which does not appear to have complied with Rule 27. In the course

of that discussion, the grievor asked if the company was willing to train him for the
suggested work, a perfectly reasonable question. At that point the company
discontinued the discussion and, in the words of the grievance, “the harassment was
discbntinued and the Company ceased insisting he work for the Engineering
Department”,

It is possible to consider the company’s treatment of the grievor on that
occadsion as a mild form of harassment, although I think that the best characterization
of itwould be as a waste of time, particularly managerial time, although that of course
is the company's affair. It was certainly not a well-considered effort at

accqmmodation to direct the grievor to perform an important safety function under
a seé of rules with which he was not familiar. Again, as in the previous grievance,
there was no effort at compliance with Rule 17. The grievance should be allowed, but
I shall deal with the matter of relief at the end of this award. In this particular
grieyance, the union requests that the company be directed to cease and desist from
disctimination and harassment against the grievor, This award will include such a
diregtion.

A further grievance was filed on September 21, 2005, protesting the
assessment, on September 15, 2005, of 15 demerits against the grievor for failure to
protect work assignments on August 4, 8, 11, 12 and 15, 2005. The 15 demerits were
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subsequently withdrawn from the grievor’s discipline record, and the matter of
discipline is not before me. It is noteworthy, however, that at the investigation

preceding the discipline (the investigation itself appears to have been in proper form)
ievor was advised that the company's records indicated an absenteeism rate of
41.88% for the period from August 4 through August 15, 2005. An absenteeism rate
as high as that would indeed be a cause for serious concem, if it were a rate calculated
over some natural and reasonable period. But to calculate the rate from the start until

the end of the absences is of course meaningless, If an employee were absent on one
day, his “absenteeism rate” for that day would be 100%! The serious concern in this
case is that the company would state the grievor’s “rate” of absence in such a
misleading way. While the matter of discipline itself is not before me, the company’s
conduct in this instance may be considered an indication of negative animus towards
the grievor, and supports the union’s contention that he was the subject of harassment.
The third grievance before me is dated October 23, 2005, In that grievance,
the grievor protests the company’s failure to return him to his pre-accident duties and
shii:ollowmg his presentation, on October 6, of a WSIB Functional Abilities Form,
and his assertion at that time that his own doctor had stated he could return to pre-

accident dutics subject to not working in tri-level cars. The grievance also refers to

an eprlier accommodation in March, 2000, by which the grievor would perform door
0pcx'1ing duties. It may be that in 2000 the grievor was properly accommodated in
resﬂect of disabilities he may have had at that time, but that was five years prior to the
accident which led to the grievor’s present condition. (The company’s response in
respect of the 2000 accommodation - that it became null and void when the supervisor
invcilved was transferred - is obviously quite illogical. That response was given by
the Mechanical Supervisor, now retired, who may be thought, from a number of the

grievances in which he was in some way involved, to have had a negative attitude
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towsrd the grievor.) The accommodation reached in 2000 was no longer effective,
becduse the grievor’s condition had changed. He now required a different

accammodation, and the union’s reliance on the 2000 accommodation was

I
inappropriate.

The company’s reply to the grievance included the statement that the grievor
had hot in fact provided a return to work form stating that he was ready to return to
pre-injury duties, and that all his forms indicated that he could only perform duties as
toletated. The Functional Abilities Form does not appear in the materials before me,
and t is clear from the grievance itself that the grievor remained subject to some
limitations. The case for his return at that time to his pre-accident duties has not been

made out. It appeers again, however, that no serious consideration had been given to
Rule 17, or to any genuine efforts at accommodation.

|
The grievance claims payment for childeare, a return to the pre-accident
position, and the payment of ten thousand dollars damages, The basis of this
grieyance has not been established, and these claims cannot be granted.

The fourth gricvance is dated December 23, 2008, and alleges the company
improperly imposed a restriction on the grievor's work as a car door opener, The
grievance itself indicates the company was imposing a restriction which was not
inconsistent with those referred to above. While the same relief is claimed as in the

previous grievance, the material before me does not establish any pasticular improper

action on the part of the company. While the grievance itself appears to be largely
withbut merit, and will be dismissed, the correspondence relating to it indicates a
continuing failure to address the grievor's need for accommodation in an orderly way,

as required by Rule 17 and the legislation, and this is something properly to be taken
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into

account in assessing the totality of the grievances and is the fundamental

question presented to me.

!
The fifth grievance is dated December 7, 2006. It would appear that the

grievor had been at work, on modified duties and apparently still on the day shift, for

30

con

time, although there appears to have been no formal accommodation as
plated by the collective agreement. A number of the foregoing grievances had

been submitted for arbitration, but there does not appear to have been any progress in

setting them down for hearing, The grievor had, as will appear, been absent -

app

ently as a result of the April 5, 2005, injury - and sought to return to work in

early December. The substance of the grievance (addressed to the then Mechanical

Sup

ervisor) is as follows:

Due to his disability, [the grievor] was absent from the
workplace as gf November 13, 2006. On November 30, 2006 he
spoke with you and informed you that he would be raturning to

active service as of December 04, 2006 and was insiructed by
you to present a doctor 's note at that time indicating whether or
not he required restricted duties (facilitation). On this date, he

also requested a Rule 17 accommodation. He arrivedon the 4%,

gave you the requested note and included a letter advising you

that he was initiating a WSIB claim in relation to his injury that
precipitated his disability (until that time he was in receipt of
disability benefit from GWL). He was told to walk through bi-

level rail cars and inspect chocks, which he did, On Dacember

05, 2006 he was informed by way of telephone from you that he

was not to report for work that day as you claimed the nature of
his restrictions from his doctor's note were not clear.

[The grievor] is presently at home recelving no monles from
CN, WSIB or GWL.

Therelief claimed is accommodation, and the payment of five thousand dollars
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compensation.

" The material before me includes a copy of the doctor’s note, which states that
the grievor “may return Dec 4 on modified duties; no lifting/no bending/no pushing™.
Thatwould appear to be sufficiently clear to me. And while, in the circumstances, the
company might have been entitled to require the grievor to undergo further medical
examination, it was not justified in holding him off work. The grievor is entitled to
compensation for loss of work at that time, and of course it is clear that
accommodation was required. The grievance ig allowed to that extent. This isnotan
instance in which an award of damages for pain and suffering is called for.

On December 6, 2006, the grievor's doctor signed a Return to Work -
Restrictions report, indicating the grievor was fit for modified duties from December
4. The company then prepared a Transitional Work Plan which provided for the
grievor to work on modified duties on the day shift, starting December 18, The work
plan fitself recognizes the grievor’s disabilities and was no doubt a sincere effort on

the part of those who prepared it to accommodate the grievor, There is, however, no
explanation for the grievor’s being held off work until December 18, nor for his
assignment to the day shift. Such plans were prepared on more than one occasion.
They may have been good plans, but they were not prepared having regard to the
conspltative procedure called for by Rule 17.

|

| The sixth grievance is dated January 4, 2007. The substance of the grievance

is sed out as follows:
z

On or about December 15, 2006 [the grievor] was contacted by
a representative of the return to work committee CN RAIL,
regarding his desire to return to work, He was advised by satd
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person to return to work on December 18 on the day shift. Ha
Informed said person that his regular job is on the night shift
dua to child care reasons, including the cost.

This gist of the grievance is the company’s failure to accommodate the grievor

on his assigned shift. Again, compensation for lost shift differentials and child care
costs, as well as damages of ten thousand dollars are claimed. As in the first

grievance, and as in the case of the Transitional Work Plan just referred to, thers

app

to have been no compliance with Rule 17, and, in the case of this grievance

at lenst, the company appears to have made no reply at either the first or second stage.

Inth

ese circumstances, the only conclusion can be that the fajlure to return the grievor

to his regular shift is unexplained and was improper. The grievance is allowed to that
extent although, again, I will deal with the matter of the relief to which the grievor

will

be entitled at the end of this award.

The seventh grievance is dated March 10, 2009, and relates to the company’s

“untlateral reassigning [the grievor] to a position outside the bargaining unit”, The
religf sought is that the grievor be returned “to his agreed upon facilitated position at
the Oshawa Terminal, within his rightfully representative Bargaining Unit", and paid
damages of ten thousand dollars for pain and suffering.

Both parties agree that there had been a meeting in December of 2007 at which

an agcommodation for the grievor was agreed. The grievance describes that meeting

as follows:

In December 2007, an Agreement 12, Rule 17 meeting between
the CAW and CN was convened for the purpose of
accommodating/integrating [the grievor] back into the
workplace. His current workplace duties at the Oshawa
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Terminal were mutually agreed to as being an appropriate job
assignment.

The grievance then makes the following allegation:

The arbitrarily made decision to abolish this Job and to force
him into another was made in violation of Rule 17. There was
no discussion or meeting, as per Rulel7, in regard to moving
him to another position within the Agreement 12 Shoperaft
group, let alone another bargaining unit.

The grievance makes the further allegation that the company has transferred
the grievor because of his activities as the WSIB representative on the Local
Committee,

The company's response to the substance of the grievance was as follows:

There has been a significant downturn in the operations at the
Oshawa terminal where the grievor is employed. The
Company's decision to place the grievor on the position of Crew
Dispatcher was to ensure that he was qfforded productive,
meaningful work. Further the position of Crew Dispatcher was
sedentary in nature and did not require any heavy lifting,
pushing, pulling or repetitive bending and as such fell well
within the grievor's physical restrictions.

In fact, the grievor failed the training for the Crew Dispatcher position and was

not appointed to it. The decision by the company to send the grievor for training was
not, in my view, arbitrary: thers had in fact been a significant reduction in operations
at Oshawa at the time, and it was reasonable for the company to conclude that the
grievor’s modified duties were unproductive. As well, while it is alleged that the

grievor’s union responsiblities were the motivation for the company’s action, the mere
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allegation is not proof of such a serious charge, and there is no other proof before me,
except to the extent that a pattern of animus against the grievor may appear - a matter
which will be dealt with later in this award, and which is not the same as any animus

against the union as such, with respect to which there is no proof whatsoever.

The union argued that the fact that the grievor had failed training as a
Dispatcher on two previous occasions (in 1997 and in 2007) shows that the company

knew he would fail and that sending him for training was simply a ruse to move him
from his job. That is not a persuasive argument, and may equally be said to show that
the gompany was still hopeful about the grievor, and willing to dedicate its resources
to provide a further opportunity. If the training failed, the company, and the union,
would again have to concern themselves with his accommodation. Had the grievor
succeeded, it would indeed have been, as the company said in its letter of March 3,
2009, “an excellent opportunity for you to continue your employment with CN”. In
my Iiew, that does not constitute, as the grievance alleged, an “insinuation and
threat”.

+  Thejob of Dispatcher, had the grievor qualified for it, is in another bargaining
unit,} although that unit is represented by another local of the same union. While one
would expect efforts would at first be made (as they were) to find work for a disabled
employee within his or her bargaining unit, I agree with arbitrator Picher in CROA
3429, where he says:

It is well established that the obligation to find a suitable
assignment extends beyond the position currently occupied by
the employee, and could even include assigning the person in
quastion to a vacant position in another trade and another
bargaining unit.

14
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For the foregoing reasons, the seventh grievance is dismissed.

The eighth grievance dated April 24%, 2009 protests the company “unilaterally
reaspigning [the grievor] to perform duties out of his scope of work and at another
terminal”. The grievance also alleges a violation of Rule 17. The only serious
allegation here is that the grievor was unilaterally reassigned. There appears to have
br.nj no attempt to comply with Rule 17, and to that extent this grievance, like some
others dealt with in this award, must be allowed. Assignment to duties out of the
scope of work, however, can scarcely be considered in itself a violation of the

agreement where it is the obligation of the employer - with the cooperation of the
grievor and the union - to find some work which a disabled employee can perform
productively, whether or not it is within the scope of his classification (although that
would be looked to first) and whether or not it is at the same work site (although that
too would be looked at first).

On March 25, 2009 the company assigned the grievor to attend a three-hour
classroom training session for pull-by train inspections. That was followed by a three-
hour practical training scssion on site. On completion of the training the grievor was
advised that he had been successful, and was a qualified pull-by inspector. He was
assigned to such duties at the Macmillan Yard Inspection Repair Centre on a schedule
of IF:OOh - 00:00 hours, with assigned rest days Tuesday and Wednesday.

i The work of pull-by inspector was thus work which the grievor was qualified
to d{:. It must be considered to be “productive” work, and it would appear, in itself,
to have come within the grievor's physical restrictions, It appears that the

circumstances in which the work was performed, which included travel around the
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yard in a vehicle, caused the grievor considerable pain, and in that respect the
accommodation was not successful. The transfer of the grievor to a job which
appcl,ared to be a proper accommodation, was not in itself a violation of his seniority
rights, as was also claimed in the grievance. As noted with respect to the previous
grieyance, accommodation of an employee with e disability or restriction may involve
change of occupation or of work location. It may also affect seniority rights, even,
where necessary, those of other employees. The assertion in the grievance that the
grieyor's agsignment was a violation of his seniority rights is simply inappropriate in

a cage like this.

In the step two grievance submission the union amended the claim for relief
to include a claim for ten thousand dollars punitive damages, as well as for the
diﬁ#renoc in wages, and for a Rule 17 meeting. There i no basis in this case for a

claith for punitive damages, and it appears the grievor was paid the wages set out in
the Jlaollective agreement for the work he was performing, The claim in respect of
Ruld 17, however, is justified, and it is no answer for the company to say, as it did in
its step two reply, that “a Rule 17 meeting was not held but the union was fully aware
of the circumstances of the workplace accommodation for the grievor ", Notto have
held a Rule 17 meeting was a violation of the collective agreement, and to that extent

this grievance is allowed.
i I'turn now to the question of a “pattermn” of animus against the grievor.

While it was, in a general way, argued that throughout the series of grievances
and other events dealt with above, the company was out to get the grievor, in part at
least because of his union activities, I have indicated with respect to many of these

instances that I consider there to be little if any substance to such claims. In some
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ces, however, the most probable explanation of what occurred is that a company

isor did not believe, or simply did not like the grievor - that he was impatient
with him and irritated by him. Having regard to all of the material before me, I donot
congider that the matter of discrimination goes further than that. It hes not been
established, on the balance of probabilities, that the grievor was discriminated against

becduse of his union activities.

I do, however, consider that the grievor was, in some of these instances,
subject to what I have referred to above as a mild degree of harassment. The
unilateral decision to change his shift in May, 2005; the decision to investigate him
ly, 2005, when he quite properly questioned an unsafe assignment; the
misleading statement of his rate of absenteeism in September, 2005; holding the
grievor off work from December § to 18, 2006, when he had produced an appropriate
doctor's note and, throughout much of the period covered by these grievances, the
continual failure to comply with Rule 17: all these establish, in my view, & course -
althbugh not a “systematic'one - of harassment of the grievor.

The common theme in these grievances, although not an entirely consistent
one, is the failure to comply with Rule 17 of the collective agreement. There have at

times, as noted above, been meetings and at least in one instance agreements, which
were in compliance with that Rule. For the most part, however, the company has
acted unilaterally. It does not appear always to have had the full cooperation of the
grievor or of the union, although such cooperation is, as the arbitration cases indicate,
an gbligation. The company is quite correct in arguing, as it does, that it would be
inappropriate to place the grievor in a position beyond his work restrictions. Of
course the whole purpose of the exercise contemplated by Rule 17, and by the
releyant legislation, is to find an accommodation for the grievor in a position which
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is within his work restrictions. The company did make efforts to do this, but as I have
indigated, it rarely did so in cooperation with the grievor and the union.

In argument, the company suggests that the grievor himself “failed to attempt
the dccommodation of Crew Dispatcher”. That is a referenceto the seventh grievance
disciissed above. The grievor failed, as he had done before, the training for that
position. It has not been shown that he failed deliberately, although it is possible that
he did not put forward the effort required (as he was obliged to do). I make no
finding in this regard. The company argued that the grievor “failed to attempt” that
mmodation, but the material before me does not establish that allegation. The
company referred to the decision of the Supreme Court of Canada in Central
Okanhagan School District No. 23 v. Renaud, (1992) 95 D.L.R. (4™) 577, where the
Co
when the employee does not do that, the duty to accommodate is discharged. In the

ac

held that an employee is obliged to accept reasonable accommodation, and

t case, it has not been shown that the grievor “refused to accept reasonable
accammodation” when he failed his training as a Dispatcher. I have noted earlier that
a position may well have constituted a reasonable accommodation, and it is
perhaps unfortunate that it was not arrived at by mutual agreement following a Rule
17 meeting,.

At the time of the hearing of these matters, no accommodation for the grievor
had | been found. The grievor is in & program of Labour Market Re-Entry

rehabilitation, sponsored by the W.S.1.B. The company argues that it has discharged
its duty to accommodate the grievor by sponsoring that rehabilitation. That argument
would be valid, had the company complied with Rule 17 in a regular and systematic
way, and accepted the many grievances over its failure to do so. Asitis, none of the

material before me permits the conclusion that reasonable accommodation of the
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grieyor was not possible without undue hardship on the company. It would appear
that the last position offered the grievor was that of performing roll-by inspections.
Such work would appear to have been within his restrictions, but other aspects of'the
job caused undue pain. There appears to have been no cffort by the parties jointly to
attempt to resolve this problem (although the union had some suggestions), and the
end pf'the grievor’s employment with the company is approaching, shortly before he
would be able to retire.

For all of the foregoing reasons, and as noted above with respect to individual
grievances, success in these matters is mixed, The grievor has been, as I have found,
harassed, and it is directed that such harassment cease. The change of the grievor's
shiff to day shift in May, 2005, might possibly have been appropriate in the context
of a proper accommodation following a Rule 17 meeting, but no such meeting was
held, and the justification for such a unilateral change was not made out. Accordingly,
the
worked from then until the abolition of the night shift. He is also entitled to payment
for ghifts from which he was improperly held off work during the perlods involved
in the December 7, 2005 and January 4, 2007 grievances,

ievor is entitled to payment of shift premiums in respect of all hours actually

As to damages in respect of harassment, I consider the inclusion of some
amount in respect of child care payments appropriate under this head, although most
of the claims for damages in respect of harassment and discrimination are
exaggerated. There is no basis for a direction with respect to management training,
and [ note that matter is not included in the Joint Statement. My award in this respect
is that the company pay the grievor the sum of two thousand dollars ($2,000.00).

Finally, it is my further award that the parties meet forthwith, pursuant to Rule
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17 of the collective agreement, and in compliance with legislative requirements, to

attempt, in a creative way, to find appropriate employment for the grievor, in
accardance with what is said by arbitrator Ready in SHP 567 and in the cases cited
thergin, The grievor is directed to cooperate fully and to make a serious and
subsgtantial effort to have this endeavour succeed, knowing this will involve

comprormise on his part.

I retain jurisdiction to determine any questions arising with respect to the
application of the foregoing, and to complete the award as may be necessary.

DATED AT OTTAWA, this 15" day of July, 2010,

Arbitrator
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